GOOD FAITH AND EVICTION CONTROL: A CASE STUDY IN ADMINISTRATIVE ACCOMMODATION

TOBIAS WEISS t
EFFECTIVE regulation of eviction, made necessary by the acute housing shortage after the war, required an empowering statute sufficiently flexible in its terms to enable the executing agency to deal with the numerous arrangements invariably contrived to render inert restrictions 1 accompanying controls. Power to promptly meet potentially disruptive developments before they took substantial shape was especially valuable because the occasion for regulation was an emergency and hence even slight dislocations might materially aggravate an already critical situation and cause considerable hardship. Provision for such power had of necessity to be general, the field regulated being comparatively uncharted and replete with numerous problems which could not be foreseen with any measure of particularity.
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When the federal Housing and Rent Act of 1947 relaxed eviction controls on residential accommodations, 3 the local legislature in New York City found that a "serious emergency exists in New York by reason of the shortage of apartments. Unless evictions from such accommodations are regulated, disruptive practices and abnormal conditions will produce serious threats to the health, safety and general welfare of the inhabitants of the city. Action by local law is necessary to prevent chaos and confusion resulting from such disruptive practices. '' 4 To cope with this emergency, the local legislature imposed a general prohibition against evictions. A limited number of exceptions were specified, however. One such exception was made where "the landlord because of compelling necessity, seeks in good faith to recover possession of such apartment for his own immediate and personal use and occupancy as dwelling accommodations." 5 A rent commission was created to carry out the enacttMember of the New York Bar. ment. Certification by it that a landlord satisfied one of the statutory exceptions was required before he was allowed to bring an eviction proceeding in court.
This law, like other eviction controls which have used the term, 6 did not expressly define "good faith." The term can be used with variety in meaning under a varying range of circumstances. 7 While it clearly implies absence of deceit or dishonesty, its meaning may extend beyond these minimal limits. 8 The task remained for the commission, subject to review by the courts, to plot the area of intended meaning for eviction control purposes. The process was one of definition through application, for which legislative guidance was not completely lacking. There was the background and purpose of the law, about which the declaration quoted above appeared in the statute, 9 and there was the scheme of the law, showing an intention not to disturb the freeze in tenancies except in narrowly limited situations. This background of intent was obligation of the tenancy, other than an obligation to pay more than the maximum rent or to surrender possession. (2) Commission of a nuisance, or use of the apartment for illegal or immoral or other than dwelling purposes. 12061 (1946) . These controls were initially taken over by the OHE after the OPA was abolished. 12 FED. REG. 2986 REG. (1947 .
(2) Under the Housing and Rent Act of 1947, stpra note 3, § 209, amended by the Housing and Rent Act of 1948, 62 STAT. 93 (1948) , the requirement of a certificate of eviction was removed, and control of evictions placed entirely in the courts. significant in any case of doubt. 10 The commission's task was further directed by the need for interpretation which would give effect to all the statutory provisions and left none superfluous." Finally, in retrospect, the validity of an interpretation might be tested to some extent by the action of the legislature in later considering amendment or reenactment of the law.
12
Hundreds of cases came before the commission in which "good faith" was in controversy. In each case resolution of the issue depended on the particular facts and circumstances. Yet, with experience, most cases fell into distinctive patterns. The manner in which the commission disposed of these cases represented an administrative agency's effort to adjust itself to the environment of its operation. In the process, a concept of good faith emerged.
I. MISREPRESENTATION The situations in which the commission found occasion to apply the good faith requirement embraced several broad categories. The first of these involved misrepresentation or dishonesty by landlords respecting legal prerequisites for the issuance of a certificate of eviction.
Misrepresentation might be made in regard to particularized or "immediate" facts, as, for example, the number of people comprising the landlord's family. Proof of some of these immediate facts, such as payment of a specified minimum portion of the purchase price in cash, was expressly required by the local law.' 8 Other immediate facts were asserted by landlords not as ends in themselves but in order to lay a foundation for an "ultimate" fact, which the law required as a condition to a tenant's eviction. One such ultimate fact was the requirement of compelling necessity, constituting a conclusion drawn from a complex of immediate facts.
That there had been misrepresentation might be established by proof which directly contradicted material allegations of the landlord. Thus, where a landlord claimed he was living in his parents' three-room apartment, misrepresentation, and consequently bad faith, was shown by proof that the landlord and his 515, 517 (1940) . Reconsideration of emergency legislation after its enactment is to be expected in view of the strong public interest. This was true of both local and federal controls. See note 5 supra.
13. The local law required, where the landlord sought a certificate based on compelling necessity, that he establish payment "to the seller, in cash, at least 20 per cent of the purchase price under such sale or contract of sale, or 20 per cent of the assessed value of the land and the entire building or structure thereon, whichever shall be greater." N.Y.C. ADMIX. CODE § U41-7.0 (i). Federal controls have a comparable requirement of 10%. Controlled Housing Rent Reg., § 825.6 (c) (1) (c), supra note 5.
[Vol. 60: 600 parents in fact lived in nine, and not three, rooms.
14 The sole adjudicatory problem here presented was that of evaluating and comparing the probative force of the conflicting evidence. 15 It was in such cases-direct proof of misrepresentation of immediate facts-that there was the least controversy in applying the requirement of good faith.
Proof of misrepresentation might, however, depend on circumstantial evidence from which an inference might be drawn disproving allegations of the landlord. The assertions so contradicted might be either of immediate or ultimate facts. Here too there was the question of the probable truth of the evidence introduced. 16 But even assuming the existence of the circumstantial facts contended for, there was the additional problem of the sufficiency of these facts as a basis for the inference sought to be made. The validity of the inference under such circumstances was the source of frequent and serious dispute.
a. Compelling Necessity
The local law as first enacted did not expressly require a showing of compelling necessity; like the federal eviction controls then in effect,'
7 it provided for issuance of a certificate where the landlord sought in good faith to recover possession of accommodations for his immediate housing use.'
s The commission, however, required a showing of compelling necessity as a condition to the proof of good faith. This was held in a number of cases to be unauthorized under the statute and beyond the commission's powers.' 9 The law was then amended, as the rent regulation of the OPA earlier had been, 20 to require such a showing explicitly. 21 It became incumbent upon the landlord to affirm in his application the circumstances showing the ultimate fact of compelling necessity.
Landlords whose circumstances failed to meet the exacting standards of need followed by the commission, 22 might misrepresent their housing position. Such misrepresentation might be established, as has been observed, through direct contradiction of material immediate facts asserted by the landlord, such as the nature of his quarters or the size or composition of his family. But proof of misrepresentation might depend rather on the circumstantial process. Thus, in Matter of Shidiack v. Finkelstein, 23 a certificate was sought by a landlady who lived alone in a second-floor apartment consisting of six rooms. She was 51 years of age, and claimed that the effects of a menopause syndrome made it hazardous for her to climb stairs. She sought to evict a tenant who lived in a first-floor apartment of seven rooms. In opposition, it was shown that the landlady used the subway daily in travelling to and from work in a garment factory, and that the tenant received a notice to move shortly after he had inquired of the Housing Expediter about painting requirements. The commission denied the certificate and was sustained on judicial review.
In this case there was no direct proof that the landlady had misrepresented her need. Instead circumstantial proof was used to establish two inferences: (1) The landlady's mode of living showed there was no compelling necessity either because she did not have the claimed illness or, if she did, it was not so serious that she was unable to climb stairs safely. (2) The landlady's motive in seeking a certificate was not relief of a compelling necessity but retaliation against the tenant. This was typical of circumstantial attacks on allegations of compelling necessity. 
b. Improper Motive or Purpose
The permissible purpose in seeking a tenant's quarters was narrowly limited, even where an express requirement of compelling need was absent, as has been true for most of the time under federal controls, even in the absence of an express requirement of compelling need. It was not enough that the landlord was under a compelling need or that he actually intended to use the premises as a dwelling, and that these were factors influencing his decision to obtain the tenant's eviction. It was required, in addition, that he be motivated by a desire to possess the premises rather than to dispossess the tenant. The required motive not only had to exist as a responsible cause but had to be the dominating inducement behind the landlord's application. An intent otherwise legitimate but born of a desire to dispossess nonetheless [Vol. 60 : 600 disqualified him. 25 Limitation on motive applied likewise to other, less frequently used, grounds for eviction besides that of owner-occupancy. 26 The disqualifying motives most frequently encountered were found to embrace two broad categories:
(1) Retaliation against the tenant. The presence of this motive was usually indicated by a history of bad relations between landlord and tenant. 27 While the inference drawn from such a background was, of course, to be determined by the total context in which it was set, 2 s circumstantial evidence relating friction to the eviction attempt was generally enough to bar the tenant's removal. 29 When the friction was the result of the tenant's insistence on his rights under rent controls, the landlord could succeed only after a very clear showing that he was not motivated by vengeance.
30
(2) Profit. The desire for more money did not entitle a landlord to an eviction certificate, 3 1 and disguise of this motive constituted bad faith. The landlord failed where it was shown that he sought to evict in order to get above-ceiling rentals. 
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an intent to sell ordinarily resulted in denial of a certificate, 3 4 unless some reason other than profit were shown for the desire to sell.
5
There were occasions when landlords candidly admitted a disqualifying motive. Thus, under OPA controls, one landlord testified in court that "rather than have any question about the rent, I preferred to move in there myself," 3 6 and another had assured the tenant that she was going to evict him for "making trouble with OPA." 37 It became evident, however, that applications in which such confessions were made had little chance of success regardless of the accompanying trappings. In doubtful cases, therefore, disguise was preferred to disclosure. The common practice was for landlords to confine their applications to a showing of a permissible underlying motive, even though making the showing entailed distortion or dishonesty. The deceptive facade might consist, for example, of an alleged desire to protect health, or to obtain space for a janitor.
3 8 In such circumstances the tenant's opposing papers characteristically charged suppression of an improper purpose.
39
When this occurred, the tenant had to depend on circumstantial evidence to prove his point. The range of evidence was necessarily broad. Thus, although there might be no obligation on the landlord to exchange apartments with the tenant, 40 refusal to make an exchange was one of the totality of facts which might bear on motive, 41 and once made an offer of exchange might by its terms provide evidence of bad faith.
42-43
Difficult cases arose where there were a number of occupied apartments the possession of any one of which was adequate to relieve the landlord's need. The local law at its outset did not expressly require him to proceed [Vol. 60: 600 against one tenant rather than another. Although restrictions later confined him to the course which would cause the least hardship, 44 the choice between apartments otherwise remained that of the landlord.
4 r The selection might, of course, indicate an improper motive. 46 But if his motivation in deciding to repossess an apartment were proper, the landlord seemed free to choose the apartment most advantageous to him.
II. EVASION
In the situations so far treated, the gravamen of the misconduct was the practice of deception or dishonesty in the application to the commission. The effort was essentially at evasion through deception in the application. There was little doubt that such misconduct, where established, negatived good faith.
In the cases now to be discussed, no deceit in the application itself to the commission was necessarily present. The lack of good faith lay rather in behavior prior to the application. Even where there was full disclosure of fact in the landlord's application, good faith was infringed in these cases because of prior conduct designed to circumvent restrictions in the law by achieving through indirection what was forbidden by more direct means. It was in this area that the commission applied a concept of good faith especially indigenous to eviction control, and it was here that there was the greatest dispute over the commission's interpretation of good faith.
a. Self-Created Or Self-Continued Need
The commission did not believe that its duty to inquire ended with the mere existence of compelling necessity, without regard either to the manner in which the need arose or the cause responsible for its continuationY. 4 If a need, brought into being at will or through substantial contribution by a landlord, sufficed to deprive a tenant of his living quarters, the joint aims of protection of tenants and stabilization of housing conditions might well be undermined. Tenants would then be assured of stability of living conditions only under 48 The landlady lived in an adequate apartment in a house owned by her sister, but wanted to repossess her own house. To achieve this she consented to issuance of an order of eviction against her in a summary proceeding brought by the sister. Then, asserting a need for housing, she applied for a certificate. The commission found the need to be self-created, and good faith therefore not established. The Appellate Division sustained, holding the commission's determination to have been a proper exercise of its discretion. Similarly, in Matter of Inber v. Coster, 49 the landlord exchanged an adequate apartment for an inadequate one, the limitations of which he knew at the time of the exchange. In sustaining denial of a certificate, the reviewing court found that it was safe to assume that the legislature did not intend a certificate to issue under such circumstances. A voluntary sale by a landlord of the premises at which he resided was an alternative method of surrendering satisfactory quarters. Compelling necessity resulting from such a disposition did not justify granting a certificate. As noted above, 5 ' a tenant's eviction could not be obtained just to put the landlord in a better position to sell the premises. There seemed to be little distinction in substance between that situation, where the tenant lived in the house to be sold, and the situation in which instead the landlord lived there. The tenant's eviction appeared equally in both situations to do no more than facilitate the landlord's sale. Denial of a certificate under such circumstances was sustained by the Appellate Division in Matter of Clemente v. Finkelstein," and in numerous cases by the lower courts.
3
Besides creating his own need, a landlord might show lack of good faith by unnecessarily continuing a validly created need. For example, lack of good faith was found and certificates denied where a vacant suitable apartment was rented out instead of being occupied by the landlord ;54 where he obtained a 48. certificate and then sold the house concerned instead of proceeding to satisfy his need by evicting the tenant ;O5 and where he refused another tenant's offer to make adequate space available to him. 6 Similarly, refusal to exchange accommodations, might result in a disqualifying self-continued need.
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The need asserted by a landlord very often was created or continued in order to provide housing space for persons other than himself or members of his family unit. Married children, parents and other relatives were typical objects of his bounty. The local law prohibited issuance of certificates to landlords for the benefit of such persons, 5 8 and analogous, although less stringent, restrictions have been adopted in other eviction controls.ro Landlords attempted to evade this prohibition by allowing them to use accommodations he could have occupied himself, and then alleging his own resulting need as a basis for obtaining other accommodations. Such efforts were unsuccessful where the landlord either had failed to move into an available apartment 0 or had vacated one. 0 1 In other cases the landlord allowed relatives to move with him into an available apartment, and then claimed compelling necessity because of overcrowding. Thus, in Matter of Urgo v. Coster, 2 a son, who was engaged to be married, bought a house in which a five-room apartment was vacant. His brother and sister-in-law moved in with him and his parents, who had already been living with him. Shortly afterwards the son married, and then applied for a certificate. Denial on the ground of lack of good faith was sustained by the Appellate Division. The same result passive non-action and affirmative action. This statement construed the self-created need principle more narrowly than the later expressions cited note 47 supra.
55 followed where the landlord permitted relatives to move into an apartment in which he was already residing. 3 Conduct creating or unnecessarily continuing a compelling necessity, however, did not invariably defeat an application. The landlord might justify his conduct, or establish that it was not designed to be evasive. 64 For example, sale of a house while the owner was confined to a mental hospital without apparent prospect of release would not preclude an application for a certificate made after discharge from the institution. 65 In a number of cases a landlord justified disposition of suitable living facilities by showing a reasonable expectancy that other quarters would become available. 6 Assuming debarring conduct without justification at some time in the past, the question arose how long the landlord was to remain disqualified on that account. In the Urgo case denial of a certificate was made a year after the conduct in question. 67 In some instances, longer intervals had elapsed. 8 Where, however, there is a break in the causal chain between the condemned conduct and the need on which the application is based, the conduct would no longer seem to be a bar to obtaining a certificate. For example, the need responsible for the application may be significantly different from the one that was self-created and may have arisen from independent circumstances.
69
A proximate cause rationale seems a reasonable way of limiting the effect of the banned conduct even where the chain of physical causation remains unbroken. Past misconduct should not be deemed the proximate cause of the landlord's plight where consideration of all the circumstances, in view of the control program, makes it equitable to cut short the landlord's need. [Vol. 60: 600 census statistics for New York City, owners dwelled in 90,157 two-family houses and 24,204 three-family houses, as well as in a considerable number of small homes with a larger number of apartments. 71 The post-war housing shortage produced a boom market in such properties. 72 Unprecedented real estate prices offered strong inducement to owners of pre-war houses to sell out at a sizable profit. The rent control acts gave added stimulus to this trend by restricting the extent to which the housing shortage could be exploited to enhance income. One large deterrent to any sale, however, was the fact that the sellers would themselves become exposed to the shortage.
73
The seller-in-possession device was developed to eliminate this obstacle. Because of the great demand for housing, a prospective seller was able to insist that the buyer agree to leave the seller in possession of the rooms he occupied. This caused the buyer, in order to satisfy his own housing need, to seek the eviction of a tenant. Under such an arrangement the sale was consummated at the expense of the tenant-he was to be put out so that the seller might realize his inflated profit without loss of possession. The threat of eviction by this method, moreover, could be used to obtain concessions in violation of the emergency controls.
74
To permit such arrangements would have promoted evictions and threatened the housing security of a large number of tenants. If an owner desired to capitalize on the current inflated market, he, rather than the tenant, should bear the hazards involved in surrender of possession. Fixing the risk in this manner would limit such sales to situations where the sellers had provided for their own future housing needs, 7 " thus keeping to a minimum the disruptive effect on the housing situation.
The commission considered seller-in-possession arrangements to be contrary to the aims of the emergency law to protect tenants and stabilize housing, and it relied on the requirement of good faith as the statutory basis for exercising 
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control. Thus, when the landlord in Matter of Keller v. Finkelstein" applied to the commission for a certificate under the compelling necessity exception, his application was denied because he proceeded against the tenant of a two-family house rather than the seller who was left in possession pursuant to the terms of the sale. In all other respects the applicant conformed to the requirements for a certificate. The Appellate Division, Second Department, sustained the commission's denial and stated that it was not "capricious, arbitrary or unreasonable, and the court may not substitute its judgment for that of the commission."
After the Keller decision, the same court reaffirmed its position on three separate occasions over a period of a year and a half. These cases illustrate the flexibility with which the seller-in-possession arrangement could be used to evade eviction control. In Matter of O'Neill v. Finkelstein," the purchaser bought a one-half interest in a two-family house owned by a friend. In Matter of Minio v. Finkelstein, 7 " a brother and sister joined to buy a one-half interest in a two-family house owned by their aunt. In both cases, as in the Keller case, the sale was preceded by a history of friction between the sellers and the remaining tenants.
7 9 When, shortly after the sales, the buyers applied for certificates to evict the tenants, the commission denied their applications because the sellers were still in possession. The Appellate Division, Second Department, unanimously sustained both decisions. And more recently the same result was reached where not the seller, but a third party, was left in possession. In Matter of Santoro v. Finkelstein,"°t he buyer agreed, at the seller's insistence, to leave the seller's son in possession of an apartment in a two-family house. Denial of a certificate for the eviction of the remaining tenant was again sustained by the Appellate Division.
It was not until the first three of these decisions had come down, that the question came before the Appellate Division, First Department. In one case, Matter of Stahl v. Coster 8 l the buyer granted the seller, as a condition to the sale of an eleven-family house, a five-year lease for the apartment occupied by the seller. The buyer then sought the eviction of one of the tenants. In a second case, Matter of Rosenbluth v. Finkelstein, 8 2 the purchaser bought a three-family house for $23,000. The seller, at that time occupied one apartment; the seller's parents occupied a second apartment; and the third one was occupied by a tenant. There was a history of friction between seller and tenant. The seller refused to make the sale unless the buyer granted leases both to him and his parents. There was no evidence that the buyer was unable to buy another house adequate for his needs and free of such conditions. He chose, however, to make this purchase, and he executed the leases. He then sought to evict the tenant of the remaining apartment.
The commission denied certificates in both cases. The Appellate Division reversed both determinations, unanimously in the Stahl case and by a three-to-two vote in the Rosenbluth case. The judges dissenting in the Rosenbluth case conceded that the question of good faith was one to be decided in each case on its facts and circumstances rather than on a "general policy," and that the commission had erred on the facts of the Stahl case. They felt, however, that the Rosenbluth facts, particularly the small number of apartments in the house purchased, were significantly different and did provide a reasonable basis for the commission's denial. The commission accepted the Stahl decision 8 3 and the distinction drawn by the Rosenbhtth dissent. A regulation was issued shortly thereafter restricting the seller-inpossession principle to cases where the purchased premises contained four or less apartments. In the Rosenbluth case, however, an appeal was taken to the Court of Appeals. The Court affirmed 8 5 on the ground that the "mere fact" of a seller-in-possession arrangement could not show bad faith.
8 6 The dissent felt there was a factual basis for the commission's denial, and that it ought to be sustained "unless the courts are to undertake a plenary review of such administrative decisions."
' '
The Court's decision does not seem to rule out all possibility of a valid finding of lack of good faith based principally on the fact of a seller left in possession, provided that such a finding were based on more than that "mere fact." The Minio case s7 is a possible example, where there were, in addition, such facts as the relationship between buyer and seller and conveyance of only a fractional interest.
The commission took the view that, even if the Rosenbiuth case meant that the good faith rationale was not available as a means of controlling the sellerin-possession problem, some control could still be effected through the rule 
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making power conferred on it by the statute to "effectuate the purposes" of the law. 88 This was the basis for the regulation it adopted after the adverse decision of the Appellate Division in the Rosenbluth case. 8 9 The commission did not have an opportunity to clarify either the implications of the Rosenbiuth decision or the efficacy of the regulation. Shortly after that decision was made, local controls were terminated in favor of a state program of controls. 90 
III. SPURIOUS TRANSFERS
The local law permitted issuance of a certificate only to the landlord 91 of the premises, and then only for his own personal use. Consequently, as has been noted, 92 a landlord was unable to evict a tenant for the benefit of a child or relative. The result was an appreciable number of conveyances to children and relatives in need of housing, followed by applications by them for certificates. Added incentive for such conveyances existed where there were strained relations between the transferor and the tenant. The commission was again faced with the problem of controlling lawful transactions whose raison d'8tre was to skirt the eviction controls.
These conveyances, of course, might raise issues of misrepresentation. They also presented problems of evasion. It was a simple matter for a landlord and his kin to arrange for a transfer of title, and to display all the formal indicia customarily accompanying a change in ownership. It was no more difficult to condition the transaction on some covert understanding that the conveyance would be recognized by them only to the extent and for the period necessary to prevent operation of eviction regulation. For example, they might contemplate a reconveyance to the transferor at some undetermined time in the future, after the purpose of the transfer-eviction of the tenant-had been safely accomplished. The fact that consideration had been exchanged was no obstacle, since that too might later be returned. Direct detection of such a compact was practically impossible under the best of circumstances. It was made even more difficult by the commission's heavy work load, which did not permit sleuth-like investigations to ferret out elusive understandings. It was therefore necessary in such cases to have recourse to the circumstantial process, applied in the light of the commission's experience. 
See note 58 supra.
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The two components of spurious transactions-evasion and misrepresentation-were not generally separated and identified analytically by either the commission or the courts. 93 They were rather approached as an interwoven whole. Typical circumstances recognized by the lower courts in sustaining denials of certificates to transferee-relatives included: (1) Unsuccessful attempts at eviction prior to the transfer in question. 94 Absence of such attempts did not necessarily prove the good faith of the transfer since, with time, landlords learned to forbear from making attempts which were likely to prove unsuccessful. (2) A close relationship between transferor and transferee.
5 (3) A history of friction between transferor and tenant prior to the transfer. (4) Conveyance of only a partial interest in the premises to the transferee. 96 (5) Suspicious circumstances surrounding transferee's payment of consideration or the source of the funds allegedly used to make the payment. 97 Where no consideration was paid, the transaction was particularly suspect;98 it was given effect, however, where the gift was clearly felt not to have been made to circumvent the law.
99
Two cases of this kind came before the appellate courts. In Matter of Goodman v. Coster, 0 0 a sale was made by a mother to two sons after she had unsuccessfully sought to evict a tenant for the benefit of one of them. She had adequate space for them in another house she owned, but did not make it available to them. The sons made a minimal cash down-payment; the sales price was lower than the cost to the mother and less than the amount at which she had listed the property with real estate agents. The Appellate Division, Second Department, ruled that these facts did not show a failure to proceed in good faith, although it sustained denial of the certificate on another ground. apparently could not afford to buy a house. The sale was made to him shortly after the tenant had applied for a reduction in rent for failure to paint. A decision, that a finding of lack of good faith was arbitrary and capricious, was sustained without opinion by the Appellate Division, First Department.
The basis of the Commission's finding of lack of good faith in both cases was that the transfers to the children were evasive. The reversals apparently held that evasive conduct sufficient to support a finding of bad faith was not established. 10 3 But in neither case did the commission find that the transfers were not genuine or were less than complete, although on appeal the argument was made in the Goodmnan case that the mother retained real control of the premises purportedly sold, 10 4 and in the Maklary case that the alleged conveyance from father to son was not an arms-length transaction.
0 5 This suggests that the decisions might have been different in the presence of definitive findings by the commission on the genuineness of the transfers. It is not clear, however, that the Appellate Divisions would have considered the facts in those cases of sufficient circumstantial force to sustain such findings, and that they would not have insisted on more direct evidence of misrepresentation. IV. CONCLUSION Three interpretations of good faith are suggested by the decisions, judicial and administrative, on eviction control: (1) Good faith is established if the landlord, at the time he applies for the tenant's eviction, actually intends to occupy the quarters involved. When this intent is demonstrated, a showing of compelling necessity, plus the adequacy of the sought accommodations to relieve it, are enough to spell out good faith. (2) Good faith is not satisfied, even though there is an intent to use, unless use is also the dominant motive, unwatered at the time of application by any substantial purpose inconsistent with the objectives of the controls. (3) Good faith is not confined, in point of time, to the period when the landlord applies for the tenant's eviction. It also governs the landlord's conduct prior to the time of application. If in the proximate past the landlord has engaged in disruptive practices or other conduct inimical to the purposes of the controls and related to his present application, he fails to shw good faith even though his sole intent, at the time he makes his application, is to evict the tenant so as to use the accommodations for himself.
The first interpretation too plainly invites frustration of eviction controls, and has been rejected for that reason.
08 Such support as it can muster in decided cases appears to depend on dubious construction of ambiguous language, such as that in the Rosenbhth case, that "The landlord complies with the statute's demands if he seeks the eviction with the honest intention and desire to gain possession of the premises for his own use."' 0 19 The decisions, particularly those outside New York, overwhelmingly prefer the second interpretation to the first, and it is probable that language of the type quoted actually represents a loose statement of the former. There has been little consideration outside New York of the position taken by the third interpretation. 110 Its blanket rejection within that State is not to be glibly attributed to the Rosenbluth case."'
The first two interpretations place stress on deceit and misrepresentation as the crux of lack of good faith. An agency administering eviction controls of course does not need a good faith requirement to keep from being victimized by deception or fraud."1 2 Moreover, under the first two interpretations, the element of good faith seems to become tautological in that it adds little to the other requirements already specifically in the exception dealing with eviction for owner-occupancy. For example, if at the time he applies for the tenant's eviction the landlord misrepresents his compelling need or his dominant motive, he fails to meet the specific requirements of necessity and purpose. An interesting commentary in this regard is provided by a pair of cases decided by 108 110. Under federal controls, the question of interpreting good faith along these lines was not likely to arise. There was no compelling necessity requirement for the most part, see note 50 supra; the restriction against eviction for the benefit of children seemed lax, see note 59 supra; and there were evasion provisions which might be used in some cases, see note 5 supra.
111. The court held only that leaving a seller in possession under the circumstances of that case was not lack of good faith. This is not to say either that other practices of an evasive nature might not justify a determination of lack of good faith, or that a concept of good faith which took into account the landlord's conduct prior to the time of his application would be held per se unreasonable.
112. Cf. an appellate court in California. In Bauingarner v. Orton good faith was defined under OPA controls to mean "honestly, without fraud, collusion or deceit; really, actually, without pretense."" 3 But in Janise v. Bryan the same court later found that definition to be "obiter dictum and inaccurate""-4 if it conflicted with its newly articulated conclusion that" 5 ".. . the phrase 'in good faith' is in each case [the District of Columbia act and the Housing and Rent Acts of 1947 and 1948] immediately followed by a detailed and definite description of the purpose for which the landlord must seek possession in order to come within the exception. The phrase is not needed in any of these exceptions, to explain the description of the purpose or for mere emphasis. It can have effect, in the provisions under consideration only by regarding it as adding another element which the landlord must show, in addition to the required purpose, in order to oust his tenant."
Apart from its substantive content, application of the good faith requirement by an administrative agency has its effects on procedure. Being dependent on the particular facts, a determination on good faith may more readily be held arbitrary on judicial review unless it is made on the basis of a hearing of the parties."
6 It became the commission's policy to hold hearings in all good faith cases.
1 7 For purposes of judicial review, moreover, the record on which the determination is based must include all relevant facts," 8 and be built to resist any challenge that it is not an accurate compilation of the evidence before the agency.
The commission's approach to good faith could be given substance only by application to particular cases. As the commission's experience developed, however, and persistent fact patterns emerged in good faith cases, the commission's rule making power could be exercised to articulate the effect of its approach on these patterns. An example is the provision promulgated in regard to sellers left in possession."
9 Regulations, to the extent possible, put in accessible form guides to commission action.1 20 119. See note 84 supra. 120. This was particularly important in a field relatively undeveloped and unserviced by the facilities which make rules and precedents available in more traditional areas. The commission was continually besieged by demands for information. Supplying it was not only fair to the affected parties, but was valuable in easing the problem of enforcement. See FINAL REPORT 65-6.
[Vol. 60: 600 was challenged before the courts, it was useful to have the backing of exercise of the rule making power.
12 1 It was, of course, necessary to be on guard against the temptation to apply such regulations mechanically. 22 Taking its cue from the urgent aims and stringent character of the controls, the commission applied a broad interpretation of the meaning of good faith. In some cases that interpretation was held to exceed its statutory power. The practices complained of then had to be attacked under the broad provisions, common in eviction controls, conferring power on the executing agency to curb evasive conduct or to effectuate the purposes of the controls. Where this did not work, amendment of the underlying law became necessary. 121 . Cf. Thompson v. Consolidated Gas Co., 300 U. S. 55, 69 (1937); Rogge v. United States, 128 F. 2d 800, 803 (9th Cir. 1942). The shoring-up effect undoubtedly was limited. For example, once the commission's ruling in the Rosen bluth case was termed "fiat" by the Court of Appeals, it is questionable that it would have been fiat any the less if it had been propped by a regulation.
122. See FINAL REPORT 14.
